Gender Equality Directives and Precarious Work
The gendered nature of precarious work is most visible in relation to part-time work.
In 2015, 19.6% of those working in the EU were part-time. 18 32.1% of women work part-time, but the figure for men is 8.9%. 19 At first glance, it might not seem evident why part-time work is connected with precarious work. Unlike fixed-term work, parttime work is not necessarily insecure in terms of its duration. In contrast to agency 13 working less than 10 hours per week were less likely to have an indefinite contract than those with longer working hours. 27 Women were, in general, over-represented amongst those in 'very atypical' work, which may also reflect its concentration in certain sectors, such as hotels and restaurants. 28 Gender differences in relation to other forms of work associated with precariousness are less pronounced. In the EU, women are slightly over-represented amongst those engaging in fixed-term work, with a rate of 12.8% compared to 11.2%
for men. 29 In contrast, men have a higher rate of self-employment: 30 18.8% as opposed to 10.4% among women. 31 Even where participation rates are similar, it must be recognised that the impact of precarious work on women may differ from that experienced by men. In particular, research on precarious workers has highlighted the difficulty of combining unpredictable working hours with caring responsibilities.
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This is especially acute for those workers with no guaranteed working hours, often summarised in the label 'zero-hours contract'. In the UK, 54% of these workers are women and their typical weekly working hours are less than those of male zero-hours contract workers; 37.4% of women worked less than 15 hours per week compared to 29.4% of men. 
a. Gender Equality after the Part-Time Work Directive
By the time of the adoption of the Part-Time Work Directive in 1997, there had already been a significant body of case-law from the CJEU recognising that less favourable treatment of part-time workers could constitute indirect sex discrimination, where women were over-represented amongst those working part-time. 34 This caselaw often related to threshold requirements in terms of weekly working hours, below which the worker was excluded from benefits such as sick pay, 35 frequently place women at a particular disadvantage compared to men. While being offered longer working hours might be viewed as a benefit by some workers (most obviously those who are under-employed and seeking additional work), the data cited earlier indicated that in most Member States this was a minority of those in part-time work. More specifically, the sub-group of those working part-time and combining this with caring responsibilities will be disadvantaged by a unilateral change in their working hours given the potential disruption to their ability to combine work and family life; women are commonly over-represented in this sub-group. Mascellani 
b. Gender Equality and Other Forms of Precarious Work
While part-time work provides the most frequent examples of gender equality law interacting with precarious work, there are other instances of intersection. Notably, legislation and case-law aim to secure rights relating to pregnancy, maternity and parental leave for non-standard workers. With regard to the protection of pregnant workers, the CJEU has held that it is unlawful to dismiss a fixed-term worker who cannot complete the full duration of the contract due to pregnancy. 57 In addition, it constitutes unlawful sex discrimination if an employer's reason for failing to renew a 55 Although the CJEU has, at times, also imposed a comparator test within indirect sex discrimination, as discussed in the next section of this paper. 56 fixed-term contract is the worker's pregnancy. 58 The Court has also sought to ensure that those persons whose working arrangements lie on the boundary between employment and self-employment are not deprived of protection. In Danosa, 59 the complainant was appointed to be the sole member of a Board of Directors for a limited liability company. Seven months later, the general meeting of the shareholders of the company decided to remove her from this position. At the time, she was 11 weeks pregnant and she brought a case challenging her dismissal. The company argued that this was a commercial contract rather than one of employment. In contrast, the CJEU felt that the core elements of its concept of 'worker' were present:
remuneration was provided for services performed and she was carrying out services under direction or control, even if the latter was quite limited. 60 Accordingly, she enjoyed protection from dismissal due to pregnancy. pursuing 'an activity in a self-employed capacity'.
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These examples of gender equality law and instruments on the reconciliation of work and family life being applied to non-standard work must, however, be balanced by instances that expose shortcomings in the response to precariousness. 
Age Equality and Precarious Work
The previous section considered how gender equality legislation has been used in relation to precarious work. Given the link between part-time work and female employment in many EU states, there is a well-established body of case-law exploring these issues, which has revealed some of the opportunities, and constraints, within the approach of the CJEU. The second part of this paper turns to consider issues of age and precarious work. This is a more recent evolution as the prohibition on age discrimination in the Employment Equality Directive dates from 2000 and some
Member States availed of the extended implementation period that ran until 2006.
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While the volume of case-law tackling these issues is more limited, there are early signs of how age and precarious work intersect.
a. Age, Precarity and the Labour Market
While precarious work can affect persons of all ages, there is some evidence that it impacts particularly heavily on both younger and older workers. Certainly, these groups are over-represented in non-standard forms of employment. to identify how the policy of permitting extension via fixed-term contracts pursues that aim. Indeed, it could be argued that this runs counter to the stated aim insofar as it might lead to a delay in the appointment of a younger replacement. It is also difficult to see how the fact that the professor was entitled to a pension provides a justification for the use of a fixed-term contract. Again, this seems to be a justification for mandatory retirement rather than extended working under temporary contracts.
Finally, while the Court is correct that limiting the use of fixed-term contracts to a maximum period of three years, including two renewals, is not, on the face of it, contrary to the Framework Agreement, this misses the context to the employment relationship. This was not the first hiring of a worker, but rather the continuation of a prior contract of indefinite duration. Arguably, the Framework Agreement is premised on a transition towards a contract of indefinite duration, rather than contractual changes in the opposite direction. Overall, the justifications advanced by the Court do not seem tailored to the specific practice of extending employment via fixed-term contracts, rather than permitting the worker to retain their pre-existing contractual terms. In truth, the underlying justification appears to be a broader sense of flexibility for the employer as placing these professors on fixed-term contracts 'makes it possible to secure their departure after a relatively brief period and thus to appoint younger professors in their stead'.
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The case of Kumpan 99 also concerned the use of fixed-term contracts following mandatory retirement. Ms. Kumpan was a flight attendant for Lufthansa and, in accordance with the applicable collective agreement, her indefinite contract of employment ended when she turned 55. There was, however, a provision for multiple 12 month renewals of the employment contract, which could continue until the age of 60. As she was approaching the age of 60, she challenged the limitation on her fixedterm contract. Her situation was compounded by a provision of German law providing that objective justification for the conclusion of a fixed-term employment contract was not required for those over the age of 58. 100 Although the referring court queried the compatibility of this practice with both the Employment Equality Directive and latter. Clause 5(1) requires Member States to make a choice concerning the measures to be put in place to prevent the abusive recourse by employers to successive fixedterm contracts. In this case, national law did not apply any conditions relating to the successive use of fixed-term contracts for workers who exceeded the age of 58. The CJEU held that this failed to comply with the obligations arising in the Framework Agreement. 101 In the light of this conclusion, the Court held, without elaboration, that it was unnecessary to address the potential conflict with the Employment Equality
Directive.
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The decisions in Mangold, Georgiev and Kumpan indicate that the Court will apply a strict level of scrutiny to legislative measures that exclude older workers from laws regulating fixed-term work, especially if these apply in an abstract fashion to all workers over a given age. It may also be an influential factor that Mangold and Kumpan concerned workers aged in their fifties when eligibility for a pension may be limited. In contrast, the Court seems more disposed to permit departures from the normal standards on fixed-term work in respect of workers who are already entitled to a pension and where the use of such contracts is for a limited period. Yet pension entitlement is a problematic criterion because mere qualification for a pension does not determine the level of that pension. Some workers wish to continue working to enhance the level of their pension; given that women more frequently interrupt their careers for caring responsibilities, combined with periods of part-time work, they may have a particular motivation for continuing to work irrespective of pension eligibility. 103 Moreover, Clause 5(1) of the Framework Agreement does not specify any upper threshold on the number of renewals of fixed-term contracts to be permitted, nor their maximum duration. While the Court viewed the Bulgarian practice in Georgiev of two renewals within three years as complying with Clause 5(1), it remains unclear whether Lufthansa's practice of four renewals within five years was also acceptable. In Kumpan, the Court focused on the age limit in the national legislation on fixed-term work, rather than the approach taken in the collective agreement.
c. Precarity and Younger Workers
There is a smaller volume of case-law dealing with age discrimination in relation to younger workers, but a number of examples illustrate how age thresholds can expose younger workers to reduced employment protection. The case of Hütter 104 related to an Austrian provision excluding periods of employment under the age of 18 from counting towards length of service entitlements. This delayed progress through salary scales, with effects on pay that would endure over time. The Court found the justifications advanced for this provision to be contradictory and not appropriate to the objective of promoting young people's access to the labour market. 105 Notably, the Danish government had argued that lower rates of pay for younger workers could be justified as a measure to promote their integration into the labour market. The CJEU distinguished lower rates of pay based on age from the facts arising in
Hütter,
107 thereby leaving open the possibility that such measures might be justifiable in other circumstances.
In Kücükdeveci, 108 the notice to which an employee was entitled prior to dismissal accrued with length of service, but to the exclusion of periods of service under the age of 26. The complainant received one month's notice, whereas she would have been entitled to four months if her service when she was younger than 26 had been taken into account. The referring court stated that this measure aimed 'to afford employers greater flexibility in personnel management by alleviating the burden on them in respect of the dismissal of young workers, from whom it is reasonable to expect a greater degree of personal or occupational mobility'. 109 As in Hütter, the CJEU was not persuaded by this reasoning, especially given that the effects of discounting service before 26 applied irrespective of the employee's actual age at the time of dismissal. times, the issue is framed by courts (and presumably also by litigators) as one or the other; for example, in Mascellani, the referring court did not raise the possibility of indirect sex discrimination, while in Kumpan, the CJEU decided that it did not need to address separately the question of age discrimination. This is unhelpful, because it overlooks the substantive differences between the Directives; arguably, the equality directives impose a more rigorous standard of protection than that found in the legislation on atypical work. Moreover, sidelining the equality dimension to such cases obscures the disparate impact of precariousness on certain groups in the labour market, such as women and younger or older workers. To be clear, this chapter is not
arguing that the Equality Directives should displace the role of the Atypical Work Directives; instead, there is a need to ensure that the potential application of both sources of law are considered in litigation.
The experience of gender equality legislation provides the clearest evidence of how equality law can assist in tackling precarious working conditions. The CJEU case-law has undoubtedly made a contribution to ensuring that part-time workers have access to the same range of benefits and protections as full-time workers. Such litigation has been aided by the accumulation of data that frequently establishes a strong over-representation of women amongst part-time workers. Data is often less available in relation to other protected characteristics and other forms of non-standard work. For example, there seems to be less data on the experience of disabled workers in terms of their types of employment relationship, and data on casual employment relationships is more sparse. These gaps in information may hinder efforts to identify patterns of indirect discrimination.
The case-law considered here demonstrated that litigants in the most precarious forms of employment may encounter greater obstacles to relying on equality law. In particular, rigid applications of the comparator test, such as those seen in Allonby or Wippel, threaten to compound precariousness by rendering it very difficult for some workers to invoke equality law protections. 113 Their cases stumble at the initial hurdle of comparability, thereby preventing any analysis of the justification for the difference in their treatment. Given the growth in non-standard forms of work, combined with evidence that this affects some groups more than others, the effectiveness of equality law will depend on the Court being willing to move away from a narrow approach that uses the comparator test to filter out claims from non-standard workers.
Overcoming the comparator test does not imply that equality law will offer a panacea for all the problems experienced by those in precarious work. The case-law on age discrimination drew out the balancing act between the claimed pursuit of labour market flexibility on the one hand, and the principle of equal treatment on the other. In some cases, such as Mangold, Hütter and Kücükdeveci, the Court was searching in its review of flexibility-based justifications and it was willing to question the coherence of national labour market policy. Yet Georgiev indicates that sometimes the degree of scrutiny applied by the Court is lighter, which may reflect the wider margin of discretion that it has afforded Member States in relation to mandatory retirement. 114 The regulation of precarious work is inevitably intertwined with debates on labour market flexibility, so it can be expected that attempts to use equality law to challenge precarity will present the Court with similar trade-offs.
While the fundamental choices over the direction of labour market policy remain a matter for national and European governments, the objective justification test found within indirect discrimination can serve the purpose of exposing these choices to judicial scrutiny where they result in a disparate impact on women and minorities.
